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the 9th January. 1974, the delegate of the Phifippines
emphasised that the archipelagic position essentially meant the
very life of an archipelago as one nation, its waters, its land and
its people as one indivisible whole. He stated that, especially
Iast year, the concept has been given conerete articulation and
that recognition has been given to the fact that particular and
distinct rules must be applied to the waters of an archipelago.

He appreciated the recognition given to the concept of
archipelago in the QOrganisation of African States Declaration on
the issue of the Law of the Sea, adopted at Addis-Ababa in
May 1973, The Declaration, as he saw it, stated succinctly and
accurately the archipelagic position. [t recognised that the
waters within the baselines of an archipelago were distinct
from the territorial sea outside the baselines and that the
walters within the baselines together with the islands of the
archipelago constituted integral parts of the archipelagic state
itself. In his view, it was clear that the rights of archipelagos
over the waters within the baselines could not possibly be less
but should be greater than those which they had over the
territorial sea which lay outside the baselines.

Commenting on the formulations prepared by the
AALCC. Secretariat, the delegate said that, some of the
suggestions or proposals would have the effect of destroyine the
concept itself. He expiained that like many of the issues of
the Law of the Sea, the archipelagic position had basically two
aspects : namely, that of navigation and that of resources
exploitation both living and non-living. On pavigation his
delcgation was prepared to grant the righis of innocent passage
through designated sea lanes. He could not accepl the conten-
tion of some states to grant the right of free passage through
those sea lapes or the right of innocent passage through ali the
waters of the archipelagos. He reiterated that those waters
were within the baselines and they were integral parts of the
archipelagos. Any free passage through waters of the archipe-
lage would constitute such an intrusion into the archipelago
itgelf that the concept would become substantially meaningiess.

As to resource exploilation, the suggestion that foreign
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fishermen who had been fishing in the waters of the archipelago
should be allowed to continue fishing there was also not accep-
table to his delegation. He asked how othér states could
possibly have fishing rights over waters of an archipelago when
such rights are not enjoyed in territorial seas. He recalled that
waters of an archipelago were within, not outside, the baselines
of the state.

He stated that although the waters of an archipelago were
integral parts of its territory and subject to the state’s dominion
and sovereign power, his country would be prepared to grant to
other states certain privileges over those waters. but not any
right such as that of free passage which would render the
concept meaningless and the integrity of the archipelagic state
an illusion.

The observer for Canada said that as regards the natural
resources of the continental shelves, the law and practice of
states had already determined that coastal states had the exclu-
sive sovereign right to exploit and any restrictions of whatsoever
form were not acceplable to his delegation. However, exploita-
tion of the sea-bed resources beyond the continental margin
should be for the benefit of mankind as a whole and that of
developing countries in particular. In his view, the success of
any new Authority with the overall responsibility for sea-bed
activities in the international area could be assured only by a
pragmatic approach taking due account of the economic factors
involved such as investmeats. production and marketing,

With respect to the living resources of the sea, he said that
for most of the fish species it was the coastal state that would
be best able to manage and conserve them. In his view, the
essential consideration for any sound management system should
be that the stocks should be treated as a whole. He felt that it
would be a folly to exercise control to any arbitraty limit whic_:h
may be totally devoid of meaning in respect of the natural habits
of fish species. This, however, did not imply that the peeds and
practices of other fishing nations should be ignored. His country
was prepared to let others acquire 2 just portion of 1h.c maxi-
mumn sustainable yield, provided those foreign activities were
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conducted with due respect for the manigement and catch
requirements of the coastal state.  Finally, he made briel com-
menis on the question of the marme eavironmeni and the
[reedom of navigation.

The observer for the United Swares of America said that
one of the major attributes of sovereignty was the right to com-
miunicale freely and egually on the sea with the rest of the worlkd
without amy interference by any other smte. However, the
proposals for territorial sea broader than 12 miles, and the
propoaals 1o apply 8 taditional innocent pamage regime to the
straits wsed for international navigation had posed m serious
problem  This, however, did not imply that sccommaodation of
the interesty of coastnl siates bordering straita and other rovies
of commumcalod was mmpossble

Om the question of resource jurisdiction beyond the terri-
torial sea, he recognised that a coastal state might have a primary
interesi in the management and ulilisation of resources Ima
broad ares beyond its territorial sea and should be able to
protect thal interest. In his view, bowever, the coastal states,
interesis wers not (he only melevant interests and provision
wonld alse have to be made to protect the interests of others,
The salient poinis stressed by him were :

(i) international treaty sandsrds in the context of coastal
states’ jurisdiction 1o prevent interference with mnavi-
gation and other uses,

{ii} to prevent pallution of the marine environment,

{(iif) to protect the imtegrity of such foreign mvestmant as
was permitted in accordance with the terms of any
exploilaton contracts made,

{iv) 1o share some of the revenues from exploitation of the
vasl petroleum resources of that area with the interna-
tional community principally for the bemesfit of
developing countries, both coastal and land-locked,
and
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(v) to ensure the pesceful and compulsory sefliement of
disputes.

With respect to fisheries beyond the territorial sea, he
stressed, in the context of broad coastal siate management, first,
s duty to conserve fish stocks, second, a duty to permit full
utilisation of fisth socks to the extent that coasmal slate fishermen
could not, for the time being, fully utiliss the stocks. This, of
course, would be subject 1o reasonable coastal state regulations
including reasonable coastal state license fees.  Third, & reason-
able formula to deal with the situation in which a particular
stock of fish could not sustain both an expanding coastal state
fishing capacity and foreign fishing at Jevels that were trads-
tional prior to the entry into force of the treaty. Fourth,
special treatment for particular kinds of fish mocks such as
anadromous species and highly migratory species. Finally, in
order to assurc the adherence 1o those standards, compulsory
settlement of disputes

With respect to the deep sea-bed, where the principal
resources of mtereat for the foreseable Muture consisted of manga-
nese nodules, in his view, three major interests were involved :

{i} the interest of potential investors in reasomable, noo-
discriminatory and stable conditions of open access,

{if) the interests of both immedinte and witimate con-
sumers of the metals produced, and

{iii) the interests of the intermatiomal community in assur-
ing that the resources of the area were exploited for
the benefit of mankind as o whole. Finally, the
representative made detailsd comments on the issue
of procedures for compulsory settlement of disputes

The observer from Auwsrralie, speaking about the pasmge
through straits used for international navigation that comprised
wholly of territorlal waters stoted that a balance must be
nchieved between the interests of the straits state and thosc of
the flag sste. He was inclined to support & right of free
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transit — a right more restricted than the right of frec passage
but which would inclode a right for the vessels 10 pass through
a strait without prios sotification, but not to stop, except in an
emerpency, nor o manoeivee, excepl to the minimum necessnry
for self defence and good navigation. Further, he thought
that states bordering siraits should have certain rights in respect
of navigation in the straits. The rights envisaged, in addition
to those now exercised in some straits in the form of traffic
separation schemes, were thoss relating to customs, fscal,
immigration and sanitery matters and also the right 1o regulate
scientific research and 10 make regulations for the prevention
and control of pollution

As regards the concept of archipelago, the representative
was willing to support the concept provided that satisfactory
criteri could be developed to confine the number af archi-
pelagos that would be recognized by the new convention to
those which were genuinely archipelagic in character,

On the question of economéc tone, he referred to the
proposal submitted by his delegation logether with the dele-
gation of Norway, which expremiy recognized the right of the
coastal state to establish an economic 2one up 0 & maximum
distance of 200 mautical miles from the applicable baselines for
measiiring the terrrtormal sea.  Also on the isue of fisheries, he
copsidered ihat the cousstal stnte ahould have the right to
establinh a zone of exclusive fishery junsdiction extending up to
a distance of 200 nautical miles,

Omn the question of the continental shell, be sald thai
there already exivted an important body of mizimational custo-
mary law ai well ax the 1958 Geneva Convention, which any
new law on the subject must take into sccount. He agreed
with the observer from Peru that the existing rights of the
coastal sinte extended to the outer edge of the Continental

Margin,

Lastly, e made fow briel observations m relation 1o
the envisaged machinery io govern the international ses-bed

regime

)

The delegate of Tomzamia considered that the Unived
Mations Sen-bed Declaration on Principles Governing the Sea-
bed and Ocean-floor and Sub-soil thereol. beyond the limits of
nitional jurisdiction, established a concept of common hentage
of mankind which was of & legally binding nature. In his view,
an important task of the forthooming conferemce would be to
draft the rules simed at detailing the contents and the implica-
tioas of the common heritage, and ==t up the appropnale
machipery to ensure equitable use of the heritage. As far as the
views of his delegation were concerned, he advocated that the
machinery to be set up must have the power to explore and
exploit the aren, to regulate the activities in the aren and to
handie equitable distribution of benefits. The delegate felt that
only threugh controlling the means of production that the machin-
ery would be able to emsure cguitable disinbution of bencfita
and pay duve attention to the interesta of the developing countries.
A Dbeensing system, per e, a3 proposed by certain developed
countried in the United Mationn Sea-bed Committee would not
grani the machinery complete control of exploration and exploj-
tation. While strongly supporting the concept of Exclusive
Economic Zfone, the delegate referred to the proposil AJAC,
138/SC.1/L.A0 and said that the concepl of economic rone
should not indeed worry anyone since inspite of its exclusivity,
it would also nccommodate the interests of land-locked siates 1o
share the Hving resources of the area. Similerly, the interesta
of neighbouring developing states would be tmken care of by
giving them reciprocal preferential treatment within the area
The exclusivensss would come only mnso far as distant waler
fishing flects were comcermed. Further, the concept would

- envimge a wider area for proper conservation of the living

resources affecied by over exploitation and the increasing marine
pollution. In his view, ndequate conservation could not, there-

fore, be practically effected without greater contrel by Coastal
- States

The delegate of Nepal leli that the sizeable number of
developing land-locked countries of the world, owing to their
gEographical handicaps and inadequate physical mfrastructure,
Were nol able to reap the bemeht of iniernational trade and
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commerce.  [In his view, if the developing land-locked countries
had the right to progress and prosper along with other members
of the world community on equal footing, the right of free
and unrestricted sccess to and from the sea be guarnnteed to
them.

The delegate referred to the historic U.N. Sea-bed Decla-
ration (U, N, Resolution 2749) and said that that Declaration
would remain like a vague dream or a fascinsting fiction if the
land-locked countries would not have the nght to participale in
the exploration and exploitation of the sea-bed and its resources.
He welcomed the proposal o establish an international regime
and appropriatc machinery to ensure the equitable sharing of
such resources beyond the limits of national jurisdiction. For
the benefit of all mankind he hoped that the land-locked
countries would be represented adequately and proportionately
in such machinery or organ. Al the same time, he was unhappy
to note the growing tendency to unilaterally extend the limits of
patbonal jurisdiction by several states. He appealed to the
pations, having mcans o exploit sea-bed resources pending a
pew convention snd in total disregard of the appeal of the world
body and the workd leaders

In commection with exclusive economic zone or flshery
zone, the delegate said that the exclusiveness should not in any
way exclude the land-locked countries from the exercise of their
right over such zone. He firmly asserted that, in the event of
establishment of any such exclusive zone, the rights and interests
of land-locked countries should not be jeopardmzed and the land-
locked countries should pot be deprived of their due share in
the resources of the ses whether living or non-living.

The observer for the USSR felt that new realities
resulting from recent scientific developments and technologcal
progresa made it mecessary to work out some new regulitions,
some new safeguards for interests of states and some new rules
in the field of the law of the sea, In his view, there was no
other way 10 establish rules of international law except the way
of negotiations and mutually agreed solution of questions & 10
the content as well as precise formulations of the new rules t0

govern the relations betwesn statei, their rights and obligations
a8 well as the begal regime for sen arens and the ocenn floor.

O the question of fisherics, while appreciating the special
concern of the coastal states, he said, that the coastal developing
countries were justificd in their demand for inclusion in & Mulure
convention on the law of the sea such provisons and rula as
would reflect and protect their national interesis in reapect of
living resources mear their cossts However, at the same lime,
the interests of other states engaged in Gshuing on the high sean
should be iaken into account as well. [In his view, the solution
of the problem of the conservation and regulation of exploita-
tion of living resources in constal sen waters could only be found
on the basis of the principle of rensonable, rational combination
of legilimate interests of all countries

On the question of regime of strais he referved o the
proposal submitted by his delegation in the U.N. Ses-bed
Committee, which, m his view, contaimed provisions for ensuring
wecurily and other specific interests of the coasta] states of the
straits as also provisions confirming the principle of freedom of

passage.

The observer lor the U'mited Kingdom said that his Govern-
ment subscribed to the twin proposition recently endorsed by
the Genernl Assembly of the United Mations that the problems
of ooean space neaded 1o be comidered as a whole and ihat i
was desirable that 2 comvention on the Law of the Sea shoukd
scure the widesi posable accepiance. He was glad to note that
some common ground was emerging betwesn countries which
might on the face of it appeared 10 he separnted by geogruphy
and by other circumstances. He referred to the propoanl made
by the delegation of Tran concerning regional co-operation and
developments. Like [ran, his country also recognised the
impariance of the median line as a criterion for the delimitation

“of continental shelves of opposite and adjacent countries

Further, on the question of regional arrangements and regional
co-pperapon, he traced the vanoud developmenis that had taken
place in his region.  In regard 1o the concept of archipelago,
be reiterated the views cxpressed by his delegation at the U.N,
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Sea-bed Committer meeting in Summer 1973 Again, he
emphanised thet the archipslagic principles must be enunciated
In the form of objective criterin defining the rights and duties
of states within the framework of an intermational agreement.

The observer for Fromee stressed the fct that the forth-
coming conference on the Law ol the Sea will have to work out
 convention ncceptable to pructically all nations. The task, in
his view, was a very ambitious and difficuli one. Inleresis ai
stake were many and variom and they came very close o thole
fields which were fondamental and very sensitive. However,
he felt, that those were not the difficulties which could not be
overcome if everyone wished to solve them in a spirit of under-
standing and concilintion. He outlined his Government's
position on certain isees relating 10 the Law of the Sea.  In the
firm place, his Government recognised the maximum limit of
200 miles for exercise of nationsl jurisdiction over the sea-bed.
Secondly, his Government was in favour of o de fure recognition
of the rights of the states over adjacent seas concerning fishing
However, in his view, the exercme of those rights should be
determined on a regional basis

Resuming the discussion in the meeting held on Friday,
the |lth Janoary, 1974 the ohserver for Argenting noted that
his country along with other Latin American states had bad an
approach to matters relsted to pational maritime sovereignty
and jurmdiction of Coastal Swute, which was now more and
more shared by many states of ull regions, and remarked that
this fact could be regarded as & major trend constitating the
basis for the satisfactory solution, which might be agreed upon
by the Third U.N. Conference on the Law of the Sea. [In this
connection, he recallied the most recent declarntions, conclusions,
and Resolutions, (Montivideo 1970, Lima 1970, Sanlo Domingo
1972, Yaounde 1972, O A.U. 1973, and Non-Aligned Summit
Meeting 1973}, as well a3 proposals submitted 1o the U.N. Sea-
bed Commitiee, includng the Argentine draft articles contaimed
m document A/AC, 138/5.C. IIJL. 37 (Volume |1l of the Com-
mittee Report of 1973, A/2021), He gave an outhine of the
gencral principles incorporated in such draft, stated the scope
of the soversign right of the coastal state over the waler ares
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which may extend up to 200 miles, according to geographical,
geological and other factorn involved, and mentioned among
thewe Macior, 1he one meferied to by the delégare of Iran,
pamely, the criterion of the 200 meter sobath as an additional
glement that wad taken mto sccount.  He atressed thai freedom
of navigution and overflight applied to the admcent maritime
area of the territorial sea which might extend up 1o 12 miles
He explained that other nghts and interests were accommadated
by the Argentine drafi, and elabomied i provisions regarding
land- jocked countries ns well as countries not extending ils sove-
reign rights over an area beyond the |2 miles territorial sen.  As
1o the continentnl shelf the observer of Arpentina recalled that
its government prochimed its sovereignty over it long ago, and
guoled internal laws of 1944, 1946 and 1966, ihe latier comiain-
ing the delmitation criteria of Ariicle 1 of the 1938 Geneva
Convention. Since he also fully recognised the existence of an
mierpational sea-bed area a5 the common heritage of mankind,
in his wiew, it was clear thal & mome precise definiiion of the
pational-imternational sea-bed boundary was to be established.
To that end he maintained that the departure had to be present
migrnationol law, which in his view recognised the coastal sisie’s
sovereignty over the whole submerged land-mass territory up to
the outer edge of the continental margin. In this comnection he
referred o several rules of cusomary law and other elemenin
supparting his opinion including their LCJ. Judgement on the
continental shelf of 1969, Further, in his view, this departure,
#s the draft of Argentina proposed, was (o be complomented
with mnother crteron, oamely, & dmtance up o 200 miles, o
achieve & watisfactory solution.  And he mentioned na following
this approach the Santo Domingo Declaration, the Declaration
and Resolution of the Non-Aligned Countries approved in
Algiers in 1973, and several draft articles introduced by the
delcgations 1o the Sea-bed Committee, incloding those of
Colombia, Mexico and Venezuela ; Avatralia and Norway, and
China. Finally, he was fiemly of the view thal it was not
fealistic to expect that coastal states would relinquish any part
of their continental margin, even il this went beyond 200 miles,
B8 il was not realstic 10 maume 1he posaibility of renuncistion
by any State of a part of its land territory
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The delegate of Ghana summed up the reasons for the
fatlure of the 1958 and 1960 Geneva Conferences on the Law of
the Sea as follows: firstly, the excessive zeal of developed
countries to develop international law instead of codifying
existing principies by introducing for the first time the vital
interests of coastal states in wide areas off their coasts and
leaving superjacent waters as high seas ; secondly. the adherence
of developed countries to the traditional view of narrow terri-
torial waters and thirdly the attempt by developing countries 1o
obtain broader jurisdiction over their adjacent waters. In his
view, the various conflicting, interests, although complex in
nature, could be resolved in the spirit of accommodation and
goodwill. He traced the recen! developments in the te¢hnology
of the Sea-bed exploitation and said that scientific research in
marine environment was a concomitant and necessary pre-
requisite to the development of advanced technology relating to
the sea. [n his view, national security considerations had raised
the question of control of scientific research with a view o
limiting their abuse.

He felt that the task of the forthcoming law of the sea
conference would be to resolve the conflicts between the major
maritime powers, which possessed the world’s Jargest merchant
shipping fleet, navies with global strategic interests and distant
water fishing fleet and therefore demanding maximum mobility
or in the other words “free transit’’ and the maintenance of the
status que on the one hand, and the developing coasta] states
with rapidly increasing population depending on the seas for
food and raw materials and therefore interested in extending
their jurisdiction over waters adjacent to their coasts. Further,
e said that the extension of his country’s territorial waters from
12 miles to 30 miles was considered essenlial not only because
of the national security considerations, but also to protect the
marine environment from pollution. Or a regional level Ghana
was an important fishing nation and therefore stressed the need
for recognition of regional arrangements whether on bilateral or
multitateral basis giving fshing rights to countries within the
region. Lastly, he said that his government f{ully supported the
decisions of the Q.A.U. as contained in the O.A.U, Declaration
on issues relating to the law of the sea.
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The observer for Spain described the peculiar geographical
characteristics of his country and stated that his country attach-
ed great importance to the issues relating to the law of the sea.
He felt that the views of his Government were very close tothe
views of the Afro-Asian countries, and in general of the coun-
tries of the third world. Although, his country's declared
territorial sea limit was six miles he recognised that establishment
of a twelve mile territorial sea was entirety in accordance with
the international law. Like many other delegations. he also
shared the view that the normal rule of navigation through
territorial seas, including the straits, was that of innocent passage.
However, he was also awarc of the need for a re-examination
and a precision of that concept, taking into account the techno-
logical and scientific developments and the need to grant all
required guarantees to peaceful international maritime navigation.
He referred to the proposal submitted by his delegation together
with the delegations of Indonesia, Malaysia, the Philippines,
Yemen. Cyprus, Greece and Morrocco to the U.N. Sea-bed
Committee (L. 18). In that connection, he said that the innocent
passage principle referred only to shipping and had nothing to
do with the passage of aircraft.

On the question of archipelago, he fuilly supported the
positions of Indonesia, the Philippines, Fiji and Mauritius and
stated that some principles of the archipelagic states should be
applied “mutatis mutandis” to the archipelagos of “mixed
states”’. Concerning the continental shelf, his delegation sup-
ported the principle that the breadth of the continental sheif
should be measured according to the criteria of distance on the
sarface up to a distance of 200 miles. I[n his view, it was
egsential to find some solution to take into account the vested
rights exercised by some states beyond the limit of 200 miles.
On the question of economic zone, he accepted the principle
that the coastal state had functional jurisdiction beyond the
territorial sea for the preservation and exploitation of the
resources of the zone, To that end, the coastal state enjoyed
certain rights to take measures to regulate fishing and to protect
the natural resources of the zone. However, at the same time,
while exercising such right. the coastal state should also take




inte account the inierests of the third salss snd allow their
nationals 1o fish under the ollowing conditions : if the coastal
states do not fish 100% of the permissible catch, fishing activities
be carried out in accordance with the regulatsons cstablished in
the zone and there be muinal benefits to the cconcmees of both
the coastal and third states. Concerning the regime of the sea-
bed, he supporied the iden of 4 strong miernational machimery
with brond powers, including the possibility of direct disposal of
resources either by its2lf, or in association with others.  As far
mi maring pollution was concerned, be advocated the principle
of zonmal approach and referred to the proposal submitted by his
delegation logether with sixteen countries to the U, N, Sea-bed
Commiitee (L. 56). Concerning scientific research, he could
also accept the zonal approach and supported the proposal
tabled in the U.N. Ses-bod Committee by Pakistin and other
countries, that explicit spthorization was required for carrying
out scientific rescarch in areas within the juorisdiction of 8 coasial
sinfe. Lostly, he subscribed to the wiew that the rights and
imieresin of the land-locked and other peographically disadvans
taged states necded specinl consideration.

The observer for Cyprus said that the two topics of the
Law of the 52a which were of direct concern o his cooniry and
also of great interest 1o many other Asian-African states were :
firstly, the principle of the médian hoe and secondly, the podition
of nlands. Regarding the former, he recalled that his couniry
was 3 proponcat of the proposal in the Sea-bed Committes 1o
ihe effect that in the case of simics, the coasts of which were
oppoaite or sdiacent 1o each other, (ailing agreement between
ithem (o the contrary, ncither of the states should cxiend itheir
berritorinl waterns beyond the medan hne, every poisl of which
was equiditant from the neoarest point of the base-lines,
continental or insular. In his view, this prnciple Grmly based
upbn customary imlermabonal law and codibed in the 1558
Ceneva Convention o the territorial ses and contguous Tone
wha conmsteni with the requirements of equity. Moreover, it
also protecied the imerests of  small and weak states, since it
provided for a residual rule which would apply, fafling & freely
pepolinted agrecment 1o the contrary, and would thos dscourage
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temptation on the part of larger and stronger states to
:.hrm IM‘F:::II'I. share in an equal negotistion conducted in legal
vacuum. Al the mme time, it was not an unflexible or Tigid
rule, bat fully sdmitted the possibility of a [recly negotiated
agreement  modifying the median line principle.  While his
country’s propesal before the U N. Sea-bed Commitiee rdn:d
specifically to the application of the median fine principle with
regard 1o territorial walers, the ﬁehﬂtc_:gh.‘mdthﬂ:
underlying contiderntions and its logic made: it relevant mufariy
mugtandis also 1o the question of the delimitation of the continen-
tal sheif and also to the new concepd of the coomomsC Tome In
cases of sates opposite or adjacent w0 cach other. Regarding
the seoond opic, the position of slands, the rqrmlﬂltlﬂn: sl
that his country’s fundamental position and that of other ishind
states, many of which were located off the coasts ul' Asia and
Africa, was that nlands were in the same position in 0 far as
jurisdictional zones were concerned, including tervitorial walers,
continenta) shelf, economic rone elc. as conlinental fermitones,
and that no artificial distinction should be created at the expense
of islands, whether consisting of island or archipelagic state, or
of mixed, |.e., continental and insular states. However, il any
guch distinction was to be made, that in principle should be in
favour and nol at the expense of islands since the majority of
canes and in the nature of things, thesr populations depended on
the resources of the sea for their development and survival
much more than the populations of continental territories which
could rely on the resources of the hinterland.

The delegate of frag felt thai there was in Increasing
realisation that the law of the sea would play & very importanl
rode in the future of the community of nations. He, therefore,
sincerely hoped that the forthcoming conference on the Law of
the Sea should accommodate the interests of all the states, large
or umall, geographically advantaged or dissdvantaged. Accord-
ing to him, geographically disadvantaged state would  include
land-locked states. self-locked states, states with short coasthnes,
states locaicd on semi-enclosed seas, or any other states which
were not in direct contact wilh the international ses-bed ared
and were not abie 10 derive the same bepefis from the kigh seas
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as the other coastal states did due to their peculiar peographical
position.  He was of the view that while extending their juris-
diction, coastal states should take into considecation and accom-
modate the interests of land-locked states and other geographi-
cally disndvantaged stafes in the sames area. Since high seas
were becoming more vital to the world community, the delegate
thought that the realisation of the interésis of all states located
on the semi-locked seas was becoming more necessary. In his
view, high seas should be a sphere of co-operation and such
co-operation should be based on the nesds of all states to benefit
from the fishing and non-lishing resources of the seas. In thai
way only, the interestsof states could be protected, and respected,
irrespective of the fact that certaim states were with short coastlines
or shelf-locked. While stressing the need for regional arrange-
menls; the delegate said that theyshould be baged on the principle
of equity and justice and these should be embodied inthe conven-
tions to be concluded in the forthcoming conference on the law
of the sea. However, these regional arrangements should
neither affect the legal siafus of the supergcent watérs nor
impede the freedom of navigation of the semi-enclosed seas. As
regards the international regime for the sea-bed the delegate
said that the envisaped authorty should undertake exploration
and exploitation of the resources of the Sea-bed area under its
control.  Finally, in his view, the concept of common heritage
of mapkind could be given 3 meaning only when the special
needs of developing countries, whether they were geographically
advantaged or dizsadvantaged, were taken into consideration,

The defegate ofthe Republic of Korea attached great
importance (0 the spirik of genuine co-operaion  between
developing and developed countries for the orderly development
of law in the interest of all nations regardless of their geographi-
cal situations. Regarding the problem of straits used for interna-
tional navigation, he said that probléem should be solved in
o way that would protect the security of the Coastal Siate or
States as well as the general interests of international trade and
navigation. He considered that the interests of the Coastal
State or Stales in respect of sanifary and pollution control,
conservation of resources and fishery should egqually be
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guiranteed. His delegation maintained that the Coastal State
enjoyed exclusive jurisdiction over the continental shell for the
preservation and exploitation of its resources. The delegate
recognised the difficulties in reaching a generally acceptable
standard limit of so-called economic zoneand hoped that other
states would be allowed by agreement with the Coastal States
to engage in fishing and other mutually beneficial activities in
the direction of technical and economic co-operation in fishery
or other productive activities, especially among developing and
developed countries,

On the question of rights and interests of the land-locked
states. the delegate said that the freedom of transit and the
fair rights of access to and from the sea should be assured.
Further, in his view, the benefits in the resources of the sea
of neighbouring coastal state should be shared in equitable way
with the coastal state concerned.

The ohserver for the Federal Republic of Germany
supported the principle of the freedom of the sea outside terri-
torial waters. In his view, the interest of freedom of navigation
and naval communications was the basic pre-requisite for world
trade and the freedom of research in the oceans. He, therefore,
considered that an extensive extension of terrilorial waters
or unilateral extension of fishery zones were contrary to
international law, His delegation advocared worldwide and
regional standards for maritime environmental protection and
towards that end he did not regard the idea of national control
gones outside the territorial waters to preserve maring environ-
ment &5 the advantageous one, It was the view of his delegation
that all geographically disadvantaged countries whether land-
locked or shelf-locked should participate to the greatest possible
extent in the exploration and exploitation of the Sea-bed
resources.

The discussions on the Law of Sea were resumed om
Monday, the 14th January, 1974. The Delegate of Sierra
Legne commented upon some of the fssues raised in the study
prepared by the Secretary-General. While fully supporiing the
eoncept of Exclusive Economic Zone, the Delegate said that the
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coastal State should have exclusive jurisdiction in that zons for
the purposes of control, regulation and explolwtion of the
living resources of the sea, a8 also prevention and control of
pollution. On the gquestion of fisheries. he emphasited the
importance of the protection of the rights and intcrests of the
coastal State. In his view, the 1958 Geneva Coovention on
Fisheries recognised the coastal State's right 1o adopt mensures
for the comservation of the living resources of the high seas even
beyond the imits of its tarritorinl sen, He referred o & Dl
pending before his country's Parliament, in which provision
was made for the exploration and explodtation of the continental
shelf adjacent 1o the coast of his country. In order 1o accommo-
date the mierests of other States, a provision was alo made
under which forcign fshermen could Bk in the territorial
waters of Sierra Leose provided the requisite Hognce was
ohizined.

On the question of acchipelagos, he reaffirmed hia dele-
gation's support 1o the concept evolved in the DAU Declaration
of May 1973, Hi dclcgation was of the view thai in the
defermination of the nature of maritime spaces between nlands
which constituted archipelapns, the interests of the archipelagic
Smiz should be paramount. Forthermore, the baselines of
archipelagic States should be drmwn connecting the oulermost
islands of the nrchipelagos, for the purpose of determining the
territorial sen of the archipelagic Sales

Finally. on the subject of the rights and interests of land-
locked and semi-land-locksd States, his delegation subscribed
to the view that all land-locked and wemi-land-locked States
should enjoy the right of access to and from the sea, including
the right of transit throogh another State for that purpoe.
Further, he advocated that land-locked and semi-land-locked
States should be allowed to participate in the bencfits of the
living resources of the sea of coastal States. The Delegate also
supgesiad establihment of regiomal arcas for the exploimtion
of the rcgiomal resources within the economic Tome, ths
asccommasdating the needs and interests of land-locked States.

The Observer for Cuba siressed that the Hmits of the
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maritime sovercign jurmsdiction should be esablshed 1 sccond-
ance with social and economic needs of each and cvery country
and taking inio account the poographical realities.  She reiterni-
ed ber delegation’s support 1o the proposal for extemtion of
maritme jursdiction upto 200 miles, However, she siressed
thit the new Law of the Sea gshould also take into considerstion
the variation in different regions.  She did not favour the idea
of representation in the forthcoming Carscas Conference of
those termtoriet which are sl snder colonial rule

The Observer for Urgugy was of the view thal the revision
and reformulation of the old institution of tefritorial sea wan
one of the lundamental tasks mmposed by the evolutionary pro-
cess of the Law of the Sea for ils indispensable and urgent
adaptation to the present day mternational reality. ln has view,
A new fexible structure, based on the plurality of regimes in the
Terntoral Sca, should primanly take inlo copsideration :

(I} That the sas adjacent io the coasts of different regiona
of the world vary in geogmphical, geological, biologi-
cal and ecological charscieristics, The recognition
of this fuct had the important legal consequence that
the extent of the sovercigniy of coastal States might
vary according to those characteristics within a
maximum usiversal limit ;

{2) Thas those utuations, determined by nature and by
political, economic, social and cultural factors. arising
out of the present strocture of the Iniernatiopal com-
munity, justified or required in certain circumstances,
and with due respect to the rights of other neighbour-
ing coastal States on the same ses, the exiznwon of
the sovercignty of cosstal Staies over their adjscent
=0 upto lomita &y broad a3 was reasonably pecesary
in order to maintain their security, (o prescrve the
imegrity of their marine onvironment. to explore,
consarve and explail the natural rédouriss of that sen
and to ensure the rational urilisation of those resources
in order o promoie the maximum development of
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their economy and to raise the level of living of its
peoples,

He referred to the draft articles submitted by his delega-
tion to the U.M. Sea-bed Committes in 1973, OQutlining the
basic obpectives undeclying those articles he said thai attempi
had been madeé o reach in equitable harmonisation of the
interests of coastal States with those of other States and the
international community. To that end, a distinction was made
belween territorial seas whose breadth did not exceed 12
nagtical miles and wide terntorial seas belonging o the siates
which, in accordance with the characteristics of their adjacent
coastal sen, had extended their soversignty to distances over
12 miles upto & meximum of 200. In the first case, the legal
regime of the terntorial sea was unitary, maintaining the classical
formula of innocent pastage. In the second case, technical, legal
and political reasons justified a larger protection of the intéresis
of other States within zones exceeding the 12-mile belt, specially
navigation, overflight and other means of international commu-
nication. Im this case, 4 doal regime was envisaged. In the
zone between the coast and an internal limit of 12 miles, the
applicable regime would be similar to the first case, recognising
within that zone the right of innocent passage ; and beyond that
internal limit wpto the exterior limit of the territorial sea, the
freedom of navigation, overflight and laying of submaring pipe-
lines and cables, without restrictions other than those expresed
in the regulations enacied by the coastal state with regard o ifs
security, the presérvation of the environment, the exploration,
conservation and exploitation of resources, scientific research
and the safety of navigation and aviation adopted by it in con-
formity with interpational law,

Furthermore, the draft also took info account some special
situations such as the archipelagic States, supporting the formu-
lations submitted by the delegations of the Philippines,
Indonesi, Maurites and Faji (AJAC, 138 5C. 11/L. 48). As
regards the special position of land-locked states, the Uruguyan
draft epsored the exercise of the right of free access to the
territorial sz through coastal States which were their neighbours
or belonged (o the same sub-region and preferential fishing
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rights through bilateral or sub-regional agreements, in "f"" area
of their territorial ssa which was not ressrved gxclusively for
their nittionals.

The ohserver for Ecuador falt that the old principle of the
freedom of the sea had been replaced by the new concept of
common heritage of mankind. The new concept expressly
recognised the fact that the exploitation of the sea could not be
concentrated in the hands of a small group of great powers.
He stressed the need for making a distinction  between the sea
under the sovereign jurisdiction of the coastal State and the
international sea where all states had the same rights ami _lh:
cnme duties. In his view, some of the questions which required
serious consideration included : protection of the ri.ghtlu of
states whose continental platform extended bevond the limit _ar
200 miles : delimitation of the boundaries of adjacent or opposite
coastal states ; the regime of siraits used [for international
navigation ; the concept of archipelago and the position of land-
locked and other geographically disadvantaged states He was
satisfied with the progress made towards the Creation of an
international authority to govern the administration 1I:|l‘ _th? sea-
bed arca lying beyend the limits of national jurizdiction.
However, he felt that the establishment of & new legal order for
the use and exploitation of the ocean was far from being a
simple academic exercise. On the contrary, that was a task
where the political and socio-economic interests were of funda-
mental importance. He expressed his concern over the use of
coercive measures by certain states against those which defended
their maritime sovercignty. Further, he considered it unreal to
assume that states which had established or exercised a nght of
govereignty over the sea, the sea-bed and sub-sofl upto a limit of
200 miles would renounce that right, Such renunciation would
in fact be a renunciation of sovereignty which, in his view, might
endanger the development and welfare of the peoples of those
siates.
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(i) INTRODUCTORY NOTE

The trade law subjects taken up by the Commitiee at the
Tokyo Sesmon were matters arising out of the work of the United
Mations Commasion on International Trade Law (UNCITRAL).
Al this Session, the Committee contidered in detail two
subjects.

The Sub-Commitice on Trade Law conaisting of nine
member Staes. mamely. the Armb Republic of Egypt. Img,
Indin. Indonesia, Japan, Pakistan, Sierra Leone, Sri Lanka and
Tanzania held five mestings. Three of thess mestings wero
devoled to discussions on Bills of Lading — one of the 1opics
on Intermational Shipping Legislation. Two meefings were
allotted to decustions oo [(nternational Commercial Arbitmtion.

The Sub-Commitiee discussed Bills of Lading with special
reference to the liability of the carrier for delay and the scope
of application of the Brussels Convention of 1924. Under the
intier topic, two specibc matiers came up for conuderation | the
first being the question of the geographical applicability of the
Coovention ad set oul in Article 10 of the Convention and
amended by Artick 5 of the 1968 Protocol. The second
question was the wpplicability of the Convention o ooctan
cirriage under mformal documenti that evidenced the contract

- of carriage which may be regarded as documents of title and to

oral contracts of carringe. Some other questions were also
considered, namely -

(I} the approprintencas of the information required by
Artcle 3M3) of the Brumels Convention to ocean
carriage under informal documents, and whether the
Convention should specily ceriain information that
must be included in the Bill of Lading if it is to be
consdered negotiable,
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(i} the validity and effect of Letters of Cuarantes given
to secure a clean Bl of Lading. and

(i) the legal effect of the Bills of Lading in prolecting
"Good Faith” purchasers of Bills of Lading and
whether provisions additional o those conlained in
Article 3(4) of the Brussels Convention and Article
I{1) of the Protocol wre desirable.

On [nternutional Commercial Arbitration, the discussions
proceeded on the basis of the work dooe by the UNCITRAL
with & view to formulating certain conclutions which could be
presenied 10 the UNCITRAL so that they may be taken jnto
consideration by that body. The topics which came up for
discumion were firstly, the merits of International Arbitration
ns againwi sd hoc Arbitrution, Secondly, problems regirding
constituting an wrbitral tribunal, Thirdly, the guestion of the
“venue"'of arbitration. Fourthly, the applicable law 1o determine
the rights and obligations of parties under the contraci which &
the subject matier of artvimiion.  Fifthly, ibe procedure in
Arbitration. Siathly, arbitml swards, snd the seventh wa the
enforcement of Foretgn Arbitral Awarda

(i) SUMMARY RECORD OF DISCUSSIONS
HELD DURING THE SESSION

At the fifth plenary meeting held on |1th Jancary 1974,
the Commitiee procesded to hear statements from Delegates and
Observers on subjects relating 10 interantional trade law.

The Observer from UNCITRAL stated that he woold like
biriefly to describe some of the most recent developments in
UNCITRAL which may be of interest to the Committee,
Firstly, the General Assembly had decided to hold the United
Muations Conference on Prescription { Limitations) in the Interns-
thonal Sale of Goods ot the U.N. Headguariers in MNew York
from the J0th May to the Idth June of this year. The
UNCITRAL draft conveation itselfl and the commentary thereoo
prepared by the UNCITRAL Secretarist had already been
circulated 1o Gowernmenis. An analytical compilation of
comments received from Governmenis and [nterested internos
{ional orpanisations on this dralt convention would soon be
imued. These documenis would constitule the naain documenis
of the Conference, The purpose of the Convention was io
provide o concrete set of rules governmng the limitation period
within which pariied 1o the intermational wale of poods mudl
institute legal procoodmps o cxercise their righls or clhuims
under the comiract. He was happy o stabte ihat moaz of the
Seates which had submitted observations welcomed the draft ns
& sgnificant and positive step taken by UNCITRAL for the
unification of the law of internutional trade and hod indicated
fhat the UNCITRAL draft provided a good and suitable hasis
for u convention on the subject. Mot of these States generally
ggreed thal it wes expedicni 1o harmonize rules en lmitation in
the fskd of intcroational wale of poods becauss he exisimg
divergrocies in mational rules governing limitation created
difficulues in practice, In this conpection, he recalied that at
the Mew Delli session of the Committee last yeur, the Sub-
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Committee on Infernationnl Sale of Goodi had devoted a great
denl of time to the exuminotion of the provisions of the
UNCITRAL draft and hod generally approved its approach as
n workable compromise. This view of the Committee, topether
with congtructive commenis for improvements, has been reflecied
in the prepurstion of the soalytical compilstion of proposals
He was convinced that the genernl approval of the UNCITRAL
draft and the puideliner which had been provided by this
Commiitee would provide a uselul basis for the sucosts of ihe
United Mations Conference on the subject this year,

With regard to uniform rules governing the international
sale of goods, work was directed toward the worldwide unifica
tion of the rules governing the obligations of sellers and buyers
under contracts of international mle of goods, The central task
wiais 10 nsceriain whal modifications in the rules embodied in the
Uniform Law on  the Intermational Sale of Goods (ULIS)
annexed o the Hague Convention of 1964 might reader these
rules cupable of wider acceptance by countries of differem legal,
socinl and ecopomic sysiem. Work ovwands this end by &
Working Group had considered the rules on the obligations of
the seller, and stgnificant simplification of the law had been
schioved by the copsolidation inlo & single unified svsiem of
the various provisions of ULIS relsting 1o the remedies of the
buyer.

With regard 1w the Oeseral Condilions of Sales and
Standard Contracts, the Commimion coptinusd i3 programme
for the development of a set of geoeral conditions of sale that
migh! voluntarily bé adopied by the parties 10 contracis of
international ssle of goods with respect 1o varkouws commodites
Such model contract proveions coald Bcilimie isternationil
trade by providing & clear and Balanced formulation of the
obligations of the paries. On the basis of 3 mudy by the
Secretary-Genern! on the feasibility of developing sech general
conditions applicable w0 a wider mange of commoditicn, the
Commission st 05 Sixth Scuon requesied the Secretary-General
i0 coolinuse his work on this subject and to prepare a sct of
uniform peneral conditions in co-operation with the regional
cconomic commissions and with interested trade associations,
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chambers of commerce and similar organisstions from different
fEgIons,

With regard to the subject of [miernational Payments,
work was directed towards the preparation of I.m_l'urtl. rubes
applicable 1o a special nepotiable instrument for nptm-l use in
mternational transactions.  After the Secretanal of I.lh-_EITR_AL
had sobmitted to the Fifth Sesion of UNCITRAL in IETI_l
draft uniform law on international bills of exchange wisd
effecting international paymenis and a commeniary thereon.
which had been prepared in comsultation with international
organisations, including banking and trading institutions, the
Commission had requeited the Secretarial 1o “'“.'d the draft
to include promissory notes. and established a W:ilrtm; ; Group
on Internationsl Negotiable Instruments to consider this draft.
The Working Group had met in January 1973 and reviewed &
subitantial portion of the draft uniform law

With regard 1o Intemational Commercial Arbitration, the
Commission at its Sixth Session considered various proposals
coniained in the Report of ils Special R:ppmwnr._ﬂr. fon
Nestor, on this subject in the light of comments submitted by
Siates members of the Commission and recommendations made
by the Secretary-General. The Emunm':un_ r:_quutui the
Secretary-General 1o preparc a draft set of arbitration rules for
optional use in ad hoc arbitration relating o nternathonal trade,
and in preparing this draft, the Secretary-General wis n-qu;me:l
to comsull with regional ccomomic COMMISHON ncFlJ::_me:l
Nations, and with centres of international cammercial arbitration,
and 1o give due consideration to the ECE and ECAFE Rules.
He also informed the Committee that upon a rﬂurr:..m:nﬂltll:ln
by UNCITRAL, the General Assembly had now invited States
which had not ratified or acceded to the U.N, .Cunwnlmn an
the Recogmition and Enforcement af Foreign Arbitral Awards of
1048 1o consider the possibility of adhering thersio. The item
of International Commercial Arbitration had been placed on the
Agenda before the present session of this Commitlee accom-
panied by a very impressive study on the subject prepired by
the Secretarint of the Committee, He felt sure that the work of
the Committee in this field would contribute greatly (o the
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formulation of universmlly scceplable rules on Imternational
Commercial Arbitration by wdentiiving the problems which aross
in the Asing-African region.

In the field of International Shipping Legislation, the
Commission was conlinuing its examination of the rules govern-
ing the respoasibility of ocean carriers for cargo embodied in
the 1924 Brussels Convention on Bills of Lading, and the
Brussels Protocol of 1968, The Commission had established a
Working Group of twenty-one members, and had requested the
Working Group to take action direcied towards the removal ol
uncertainties and ambiguities in these rules and the establshment
of n more balanced allocation of risks between the cargo owner
and the carrier. Substantinl progress had already been made
by the Working Group, including preparation of legislative
provisions setling forth the basic rules governing the responi-
bility of the carrier. These provimons incloded & umified rule
ms io burden of proofl. The Working Group had also prepansd
draft provisions on arbitration clauses in Billk of Lading.
Decisions bhad also been taken with regard 1o the rules on
limitation of the carrer's lmbality to follow the basic approach
of the Brussels Protocol of 1963, with certain revisions to remove
ambiguitics and (0 take account of problems presented by
copfamnerized tragasport. The Working Group had also drafied
provisions dealing with the cffect of transhipment of goods on
the responsibility of the contracting carrier and of the on-carrier,
the effect of measures to save life or property st sea, and the
period of limitation within which legal or arbitral procesding
may be brought against the carrier. The work of the Working
Group was continuing efficiently, supported by a spirit of
compromise which had made it possible (o reach agreement on a
large number of difficult msues.  The problems to be considered
ui the next meeting ol the Workmng Group inclodad the liability
of the carrier for delay, the scope of application of the Conven-
tion, the contents of the contract of carriage of goods by sen,
the vahdity and effect of letters of guaraniee given to receive o
clean Bill of Lading from the carrier and the protection of good
faith purchasers of a Bill of Lading. To assist the Working
Group 1o solve these problems, the Legal Counsel of the Uniied
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Mations had circulated i questionnaire, 1o which ihe Sn-c_r-.-_ll rimt
of this Committee had responded promptly by lllhl:l:l.l!.'tl:l'la. i
detailed smalysis of the problems. This reply was also being
considered at this Seswon by the Sub-Commitice 08 UNEI_TRAL
subjects. He believed that any indication of general views of
the Committee, which consisted of 24 important Stares .ul‘ the
Asiin-African region would command serious attention by
UNCITRAL.

He also referred to the UNCITRAL decision endorsed by
the General Assembly to hold an international symposium of
teachers and prospective teachers of html-nnll |:.n:|i=|.rw
The Commission kad considered meams to intensify training and
assistance in international uad:hw-ﬂhmmlrcpﬁlpth:
needs of developing countries. To this end, ﬂ:lrICumnuu_m
had reguested the Secretary-General to organiss, in connection
with its eighth Sestlon in 1975, an international symposium on
the role of unmiversities and research centres in the teaching,
dissernmation and wider appreciation of international trade law

Lastly, he added that the General Assembly at the 28th
Seasion had decided 1o increase the membership of the
Commission from 29 to 36, Out of the seven additional seals, two
sents each are distributed to Asian Stntes and African States. As
the result of necessary clections, conducted at that session of the
Cieneral Assembly, the following States from the Asian-African
region are preseotly represented in UNCITRAL : From Asian
States : Cyprus, India, Japan, Nepal, Philippines. Smgapore and
Syria. From African States : Egypt. Cabon, Ghans, Kenya.
Migeria, Sierra Leone, Somalia, Tanzanis and Zaire.

The observer from the Hague Conference on Private
International Law sinted thot his organisation was a specialived
inter-governmental organisation with limited nims dealing with
the unification of cooflicts rules. [t had established relations
with imternational organisations ke the United Natons and this
Committes.

He conceded that gquestions of privale international law
were not 50 Important as questions relating 1o the law of nations.




